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Proponents of cCity
ordinance initiative filed
petition for wit of mandate
to conpel city registrar to
accept and certify petition.
The Superior Court, City and

County  of San  Franci sco,
Morton Colvin, J., deni ed
perenptory writ, and
proponents appeal ed. The

Court of Appeal, Smth, J.,
hel d that: (1) even though
date of election had passed,
court woul d revi ew
controversy on nerits under
public interest excepti on;
(2) city registrar had duty
to reject petition which did
not bear copy of previously

publ i shed notice of
i ntention; and (3)
proponents di d not

substantially conply with
petition notice provision by
publ i shi ng notice of
i ntention.

241 Cal .Rptr. 751)

Af firnmed.

[1] APPEAL AND ERROR k781(1)

30k781(1)

Moot appeal wi || not be
dismssed if it presents
unsettled issues of public
i nportance likely to recur

in future between sanme or
ot her parties.

[ 2] MANDAMUS k187. 2

250k187. 2

Even though election date
had passed, appeal of denial
of writ of mandat e to
require city registrar to
accept initiative petition
due to deficient notice on
petition would be considered

on merits under public
i nt er est excepti on, as
notice defici ency probl em
was likely to recur and yet
evade neani ngf ul appel l ate
revi ew. West' s
Ann. Cal . El ec. Code 88§
4002- 4005.

[ 3] MUNI Cl PAL  CORPORATI ONS
k108. 3

268k108. 3

City registrar had duty to
rej ect initiative petition

which failed to include copy
of notice of intention on
petition. West' s
Ann. Cal . El ec. Code 88 4002-
4005.

[ 4] MUNI Cl PAL  CORPORATI ONS
k108. 3



268k108. 3

City registrar has
m nisterial duty to place on
bal | ot al | initiative
measures that conmply wth
formal requirenents. West' s
Ann. Cal . El ec. Code 88 4002-
4006.

[ 5] MUNI CI PAL  CORPORATI ONS

k108. 3

268k108. 3

Proponent s of initiative
ordi nance di d not
substantially conmply wit h
statutory requirenent that

each section of circul ated
petition bear copy of notice

of intention by conplying
with newspaper - publ i cation
pr ovi si ons. West ' s
Ann. Cal . El ec. Code 8§
4002- 4005.

[ 6] ESTOPPEL k115

156k115

Pl eadi ng and provi ng
detri ment al reliance i's
essenti al to doctrine of
est oppel .
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San Franci sco, for

plaintiffs and appellants.
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City Atty., Thomas J. Owen,
Deputy City Atty., San
Franci sco, for defendant and
respondent.

SM TH, Associ ate Justi ce.

The El ections Code requires
t hat proponents of city
initiative nmeasures publish
and file a "notice of
i ntention” bef ore

circul ating a si gnature
petition (88 4002-4003) and
that each section of the
circulated petition bear a
copy of the notice (8 4004).

(Al statutory references
wi || be to the Elections
Code unl ess not ed

ot herwi se.)

Plaintiffs, proponents of a
comrer ci al rent contro
ordi nance they sought to
pl ace on the Novenber 1986
bal | ot in the Cty and
County of San Franci sco

(city), failed to include
t he notice on their
petition, and defendant Jay
Patterson, t he city's
registrar of vot ers,
rejected the petition on
t hat basi s. Plaintiffs

unsuccessfully sought wit
of mandate (Code Civ.Proc.,
8§ 1085) to conpel defendant
to accept and certify the
petition, and this is their
appeal from a superior court
order denying a perenptory
writ.

W will affirm
BACKGROUND
Plaintiffs' measur e, "The
Commer ci al Rent Arbitration
Initiative," woul d have
added a commer ci al rent
stabilization and

arbitration ordinance to the
city's admnistrative code
i f passed.

It IS undi sput ed t hat
plaintiffs conplied with al
perti nent El ecti ons Code



requirenments except t he
petition notice provision.
On Mar ch 28, 1986,
plaintiffs had the follow ng
notice published in the San
Franci sco Progress, a
newspaper of gener al
circulation (88 4002-4004):

"NOTICE OF | NTENTION TO
Cl RCULATE PETI TI ON [ 1]
Notice is hereby given that
t he wundersigned individuals
i ntend to circul ate a
petition for an initiative
ordinance wthin the City
and County of San Francisco.
[] The reason and purpose
for such petition 1is to
establish stabilization and

arbitration controls for
comrer ci al rent."
(Plaintiffs' nanmes and the

date omtted.)

A copy of the published
notice and a pr oof of
publication were then filed
on April 4, wthin the 10
days set by code (8§ 4004).

*134 Plaintiffs circul ated
the petition between April
19 and July 23, after
waiting the required 21 days
after publication (8§ 4005),
and gathered about 15,000
Si gnat ures, all egedly nore
than the nunber needed to
gqualify the measure. (S. F.
Charter, 8§ 9.111 [5% of
t hose who voted for mayor in
the |last general nunicipal
el ection].) None of the
petition sections contained
t he published notice.

Plaintiffs present ed t he
petition to defendant for
filing on July 23, wthin
the required 180 days from
the date of publication (8§
4006) . However, defendant
refused to exam ne or verify
the petition (88 3707-3708,
4008-4009), citing t he
noti ce deficiency.

Plaintiffs petitioned the
superi or court for a
perenptory wit of mndate
on July 31, alleging a
m ni steri al duty on
defendant's part to verify
and certify the initiative

petition. The writ was
ordered denied on August 27,
after a heari ng, and
plaintiffs filed notice of
appeal on Septenber 3. I n
August, while the matter was
still pendi ng in t he

superior court, this court
summarily denied a petition
by plaintiffs for mndate
and a stay (A035893).

Fol l owi ng the | ower court's
order, plaintiffs applied to
this court for a wit of
super sedeas. We sunmarily
denied the application on
Septenmber 9 (A036118), and
plaintiffs' subsequent
petition for review in the
Suprenme Court was denied on
t he 18th.

APPEAL
I

A threshold issue, whi ch
this court raised on its own
at or al argunment, IS
noot ness. The Novenber 1986



el ection has passed, and
rever sal of the superior
court's order is no |onger
an effective remedy.
Def endant cannot be
conpel | ed to verify or
certify the nmeasure for that

el ecti on. It also appears
that plaintiffs will have to
regat her signatures for any
future initiative effort.
Section **753 4006 states in
part: "Signatures ... shal

be secured, and the petition
... shall be filed wthin
180 days from the date of
publication.... | f t he

petitions are not filed
within the tinme permtted by
this section, the petitions
shal | be voi d for al
pur poses. "

[ 1] Nevert hel ess, a noot
appeal will not be dism ssed
i f It presents unsettled
i ssues of public inportance
likely to recur in future
el ections between these or
ot her parties. (See, e.g.,
Zeilenga v. Nelson (1971) 4
Cal . 3d 716, 719-720, 94
Cal . Rptr. 602, 484 P.2d 578;
Di amond v. Bland (1970) 3
Cal . 3d 653, 657, 91
Cal . Rptr. 501, 477 P.2d 733,
cert. den. (1971) 402 U S
988, 91 S. Ct. 1661, 29

L. Ed. 2d 153; Mann V.
Superior Court (1986) 181
*135 Cal . App. 3d 372,

374-375, 226 Cal.Rptr. 263.)
As between these parties, we
assume that plaintiffs would
not make the sanme m stake
tw ce. As for other cases,
we note fromthe record that

defendant's office mkes an

i nformati onal chart
avai | abl e to initiative
proponents whi ch clearly
st at es the code's notice
requi rement should sonmeone

be unfamliar with it, and
the code itself is clear (8
4005) .

[2] On the other hand, the
city urges that we apply the
public i nt erest exception
and issue an opinion for
gui dance because the notice
deficiency problemis likely
to recur and yet evade
meani ngf ul appellate review.

The city represents that
another initiative measure
t arget ed for t he sane

election suffered from the
sanme defect, and the record
shows that the defect has
been an issue on at |east
one prior occasion as well
We find t he exception
appl i cabl e and t herefore
reach the nmerits of t he
controversy.

A notice of intention nust
be acconpanied by a brief
statenent of reasons (8
4002) and so is referred to
in the code as a "notice of
intention and statenment”
(see 88 4003-4006). Section
4005 states: "Twenty-one
days after the publication
or posting or both of the
notice of i ntention and
statenment, the petition nay
be circul at ed anong t he
voters  of the «city for
signatures by any registered



voter of the city. Each

section of t he petition
shall bear a copy of the
notice of i ntention and
statenment.” (Emphasi s
added.)

Plaintiffs rai se t he
unsettl ed question of

whet her the notice-inclusion
requi rement of this section

is mndatory or, rat her,
directory only. However, as
the ~city correctly points

out, this case does not pose
t hat questi on.

The "mandat ory-di rectory”
di stinction IS used to
det er m ne whet her action
taken in violation of a
statutory pr ovi si on IS
val i d. Failure to comply
with a mandatory provision
renders the action void,;
failure to comply wth a

merely directory provision
does not. Which way to
characterize the provision

depends on its inportance in
t he | egi sl ative schene.
(Morris v. County of Marin
(1977) 18 Cal . 3d 901,
908-910, 136 Cal.Rptr. 251,

559 P.2d 606; Canpbel |
El ementary Teachers Assn.,
Inc. v. Abbott (1978) 76

Cal . App. 3d 796, 805-806, 143
Cal . Rptr. 281.)

Plaintiffs argue t hat
section 4005' s notice
provision is directory only.
However, there is no issue

of validity her e. The
initiative was never placed
on t he bal | ot and, of

cour se, never became | aw.

Whet her the initiative would
have been valid, had it been

vot ed into | aw wi t hout
inclusion of the notice, is
i mmaterial.

*136 The true issue s

whet her def endant had a
mnisterial duty to accept
t he petition I n Its
defective form Wit of
mandat e I ssues only "to

conpel the performance of an
act which the law specially
enjoins, as a duty resulting
from an office, trust, or
station; co ( Code
Civ.Proc., § 1085.)

[3] Did defendant's duties

as regi strar of voters
require him to, in effect,
di sregard section 4005' s
notice requi r enent and
accept the petition? The
answer is clearly, "No." W

conclude, in fact, that just
the opposite is true, that
he had a duty to reject the
petition.

[4] Defendant's duties as
city registrar include "the
m ni steri al function of
ascertaini ng whet her t he
procedural requirenents for
submtting an initiative
measur e have been met . "
(Farley v. Heal ey (1967)
**754 67 Cal.2d 325, 327, 62
Cal .Rptr. 26, 431 P.2d 650,
citing S.F. Charter, § 180.)
He thus has a mnisterial
duty to place on the ball ot

all initiative measures that
conply with for mal
requi renents. (I'bid.; cf.



deBottari V. City Counci
(1985) 171 Cal.App.3d 1204,
1209, 217 Cal.Rptr. 790.)

Plaintiffs' inplicit
argument that a registrar
has a mnisterial duty to
accept neasures that do not
conply is inconpatible wth

t he af oresai d duty,
generally, and untenable in
this parti cul ar di spute.

Assunming purely for sake of
argunment that plaintiffs are
correct I n characterizing
the notice requirenment as
"directory" and that failure
to conmply thus would not
render t he resul ting
enactment void, it does not
follow that a registrar is
free to di sregard t he
requirenment. "There is, of
course, a duty to conply
even with purely directory

pr ovi si ons. [Citation.]"
(Canmpbel | El ement ary
Teachers Assn. , I nc. %

Abbott, supra, 76 CaI.App.3d

796, 805, 143 Cal . Rptr.
281.) The
"mandat ory-directory" t est
used to determne validity
IS anal ytically di stinct
from t he
"mandat ory- perm ssi ve" t est

used to determ ne the nature
of duty. (People v. MGCee
(1977) 19 Cal . 3d 948,
958-959, 140 Cal.Rptr. 657,
568 P.2d 382; Morris V.
County of Marin, supra, 18
Cal . 3d 901, 908, 136
Cal . Rptr. 251, 559 P. 2d
606.) The tests are related
in the sense that procedures
which are purely permssive
in the sense of duty are

general ly regar ded as
directory and t hus not
i nval i dati ng. "The converse
of this proposition is not

al ways true, however, for

"[ m any statutory
provi si ons whi ch are
"mandat ory" in t he
obl i gatory sense are
accorded only "directory"
effect.’ [Citation.]"

(People v. MGee, supra, 19
Cal . 3d at p. 959, 140
Cal . Rptr. 657, 568 P. 2d
382.)

The statute in this case
states that each petition
section "shall bear a copy
of the notice of intention

and statenent." (8 4005,
enphasi s added.) For
purposes of the Elections
Code, generally, " 'Shall

is mandatory and 'may' is
perm ssive." (8 11.) To
decl are a registrar

duty-bound to ignore the
notice requirement would be
to wite it out of the code,
| eaving the requirenment an
*137 idle act of t he
Legi sl ature, sonet hi ng we

nmust avoi d I f possi bl e.
(Moore V. City Counci |
(1966) 244 Cal.App.2d 892,
897, 53 Cal.Rptr. 603.)

Of cour se, it S our
courts' policy to construe
statutory and charter

provisions in favor of the
exercise of +the initiative
and referendum powers. Thus,
in Truman v. Royer (1961)
189 Cal . App. 2d 240, 11
Cal . Rptr. 159, a case relied



on by plaintiffs, this court
uphel d a Redwood City
clerk's decision to accept a
referendum petition whi ch

was def ective in t hat
affidavits from t he
circulators of the petition
fail ed to state their

addresses or to state that
they were voters of that

city. (ld., at pp. 241,
243-244, 11 Cal.Rptr. 159.)
The def ect did not
i nval i date t he petition.
The af fidavits merely

acconmpani ed but were not a
part of the petition, and
the mssing information was
purely for "the benefit and

conveni ence of the clerk,
..t (1d., at  pp.  243-244,
11 Cal .Rptr. 159.)

Her e, in contr ast to

Truman, the defect directly
affected the content of the
petition sections circul ated
to voters. Also, as wll be
explained in part 11l (infra
), the information was not
just for the benefit of the
city official.

The city calls our
attention to a case
anal ogous to ours, Bricker
v. Banks (1929) 98 Cal. App.
87, 276 P. 399. The defect
in Bricker was trivial by
conpari son--the statenment of
reasons in a recall petition
was about 50 percent |onger

t han t he 200- wor d [imt
inposed by a city charter
provi si on, and proponents

unsuccessful ly sought
mandate to conpel the city
clerk to certify t he

petition. (ld., at p. 88,
276 P. 399.) Noting that
wit of mandate issues only
to conpel the performance of
a duty enjoined by |law, the
court rejected an argunent
(identical to the one raised
here) that the wit should
have i ssued because t he

charter provision was only
"directory." (rd., at pp.
88-89, 276 P. 399.) The
court reasoned: "I't may be
conceded t hat a recal

election held in pursuance
of a petition stating the
reasons for the recall in
sonmewhat nor e t han t wo
hundred words would not be
held invalid on the nere
ground that the published
call for the election used
too many words in stating
such reasons, but in the
**755 initial stages of a
proceeding for the recall of
an officer, in determ ning
t he sufficiency of a
petition therefor, the I|aw
certainly does not enjoin
upon any officer, as a duty
resulting from his office,
the disregard of even a
directory statute.”
(Enphasi s added.)

We conclude that defendant
did not have a duty to
accept the petition in this
case.

Plaintiffs argue t hat
section 4005's requirenment
of including the previously
published notice on each



petition section does not
serve any signi ficant
i nf or mat i onal pur pose for
voters and only assists the

regi strar in *138
ascertaini ng whet her
proponents have conplied
with t he newspaper -

publ i cation pr ovi si ons of
sections 4002 and 4003.
Thus, t hey reason t hat
having in fact published the
notice constitutes
substantial conpliance wth
section 4005. W disagree.
Subst anti al compl i ance "
"means actual conpliance in
respect to the substance
essenti al to every
reasonabl e objective of the
statute.'’ (St asher V.
Har ger - Hal deman (1962) 58
Cal .2d 23, 29 [22 Cal.Rptr.
657, 372 P.2d 649]....)"
(Assenbl y V. Deuknej i an
(1982) 30 Cal.3d 638, 649,
180 Cal.Rptr. 297, 639 P.2d
939, app. dism and cert.
den., 456 U. S. 941, 102
S.Ct. 2003, 72 L.Ed.2d 463.)
Refusal to accept a petition

wi || be upheld when the
petition's defici encies
t hreat en t he proper
operation of el ection

procedures. (rd., at p.
648, 180 Cal.Rptr. 297, 639
P.2d 939.)

| f t he
requi r ement

noti ce-incl usion

serves sone
i nf or mat i onal pur pose for
prospective signers of a
petition, then there clearly
was no subst anti al
conpl i ance. The petition

sections in this case failed
altogether to include the
noti ce.

e bel i eve t hat t he
notice-inclusion requirenent
does serve an informational

pur pose. W reject t he
assertion t hat t he
requi renment serves as a nere
"conveni ence" to t he
registrar. The registrar
already has the published

notice on file along with an
af fidavit of publication
from the newspaper (8§ 4004).
A copy of the published
notice, | acki ng t he
affidavit, would not provide
as reliable an assurance of

conpl i ance. Mor e
i nportantly, i f i ncl usi on
were truly intended as a
conveni ence to t he

registrar, there would be no
need to have the notice
included on every petition
section (8 4005) since the
petition presunmabl y i's
presented for filing all at
once (see 88 4006, 4008).
In fact, requiring every
section to have the notice
strongly indicates an intent
to i nform prospective
si gners.

The notice also inparts

usef ul i nformati on. Its
capsul e statenment of reasons
can (1) convey a purpose
t hat t he nmeasure's title

alone mght not (cf. Clark
v. Jordan (1936) 7 Cal.2d
248, 251, 60 P.2d 457; Boyd
v. Jordan (1934) 1 Cal.2d
468, 472, 35 P.2d 533; see
8§ 4001), (2) allow the voter



to conpare those reasons
with any offered verbally by
t he circul ator, and (3)
affect the voter's decision
whet her to stop right there
or read the text of the
entire nmeasure. It is true
t hat the extrenely terse
statenment of reasons in this
case would have added little
to the summary printed on
the top of each petition
section, but t he code
contenplates a statenment of
up to 500 words. (8 4002.)
The informational purpose is
clearly evident.

The notice also conveys
i nformation beyond a
statenment of reasons. The

notice nust be signed by at
| east one and no nore than
three (formerly five) *139
of the nmeasure's proponents.

(8 4002; see Stats. 1976,
ch. 248, § 3, p. 507.) In
revi ewi ng financi al
di scl osure provi si ons for
candi dat es, t he Supr ene
Court has noted, in words
appl i cabl e here: "Voters
who may well be able to
under st and and j udge

candi dates may not al ways be
abl e to conpr ehend and
determ ne t he merits of

bal | ot measur es whi ch
frequently are cast in
| anguage, t he preci se

meaning of which often is
confusing and perhaps on
occasion intentionally so.
[Citation.] A voter may
reasonably seek to judge the
precise effect of a neasure
by know edge of those who

advocat e or oppose its
adoption, and he my gain
such know edge only through
pre-election di scl osure
requirenments of the nature

here involved." (Brown v.
Superi or Court (1971) 5
Cal . 3d 5009, 522, 96
Cal . Rptr. 584, **756 487
P. 2d 1224.) Plaintiffs

gquestion the value of the
information here by pointing
out that the "proponents”
who sign the notice m ght be
" '"people off the street’
who sign on behalf of the
persons and interest groups”
that actually spearhead the

measure. There I's no
i ndication that that is what
happened here, but in any
event, the argunent cuts

both ways. A voter m ght
deci de agai nst si gni ng
because the proponents do
not include anyone he or she
recogni zes.

We are not inmpressed wth
plaintiffs' ar gunment t hat
| ack of a statutorily
desi gnated print size or

location on the petition
connot es | egi sl ative
i ndi fference to i nform ng
voters. Nor S it

particul arly signi ficant
t hat ot her parts  of t he
El ecti ons Code gover ni ng

initiative or ref erendum
petitions | ack a
noti ce-incl usion

requi rement. The
Legi sl ature i's free to

"enact reform neasures 'one
step at a tinme, addressing
itself to the phase of the



seens  nost
| egi sl ative

probl em which
acute to the

m nd. "’ [Citation.]" (Brown
v. Superior Court, supra, 5
Cal . 3d 5009, 521, 96

Cal .Rptr. 584, 487 P.2d
1224.)

[ 5] Plaintiffs did not
substantial ly conply with
section 4005. Even if we
felt that the function of
the statenent of reasons in
this case was adequately
cover ed by t he petition
sunmary, there was no actual
conpl i ance with t he
statute's apparent objective
of identifying the nmeasure's
proponents. (Assenbl y V.
Deuknej i an, supra, 30 Cal.3d
638, 649, 180 Cal.Rptr. 297,
639 P.2d 939.)

IV

Finally, plaintiffs argue
that defendant is estopped
to insist on conpliance. In
t he trial court, t hey
al | eged est oppel and
submtted a declaration by a
third party attesting that

def endant has accepted
def ective initiative
petitions on at |least two
prior occasions and has, in
general , exhi bited “very
| oose standards ... with

respect to petition form"

Def endant subm tted an
opposi ng decl aration
expl ai ning the circunstances
of the two occasions to
whi ch plaintiffs al | uded,
and the city argues, as it
did bel ow, t hat t hose
situations are factual ly
di stingui shabl e.

[6] *140 The short answer
i's t hat plaintiffs have
failed to allege or show any
reliance on def endant's
prior acts. Pl eadi ng and
proving detrinmental reliance
is essential to the doctrine
of est oppel . (City and
County of San Francisco .

Gr ant Co. (1986) 181
Cal . App. 3d 1085, 1091, 227
Cal . Rptr. 154, Board of
Supervi sors V. Superi or

Court (1983) 147 Cal. App. 3d
206, 212-216, 195 Cal.Rptr.
67, cf. Assenbl y V.
Deuknej i an, supra, 30 Cal.3d
638, 650-651, 180 Cal.Rptr.
297, 639 P.2d 939.)

DI SPOSI TI ON
The judgnment (order denying
perenptory wit of mandate)
is affirmed.

KLINE, P.J., and ROUSE, J.,
concur.
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